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BY COMMISSIONER CONNIE O. HUGHES:

This matter has been opened to the Board of Public Utilities (“Board”) by the filing of a motion by
the Division of the Ratepayer Advocate (“Ratepayer Advocate”), seeking sanctions as to United
Telephone of New Jersey, Inc. d/b/a Sprint and LTD Holding Company (collectively,
“Petitioners”) for what the Ratepayer Advocate claims is a violation of a prior Order in this
matter.

The Ratepayer Advocate, in its motion of December 8, 2005, claims that the Petitioners have
failed to properly respond to RPA-8 and RPA-9, despite an explicit Order, dated November 23,
2005, directing such. This failure, asserts the Ratepayer Advocate, warrants the imposition of
sanctions by the Board as provided by N.J.A.C. 1:1-10.5 and N.J.A.C. 1:1-14.14. The
Ratepayer Advocate claims that as to RPA-8, Petitioners provided a copy of an Annual Report
to the Board, along with a statement that the Petitioners do not track the CLEC's financials to
the level requested by the discovery question. The Ratepayer Advocate claims, however, that
the Annual Report indicates the existence of the necessary data, and that the Petitioners simply
failed to provide it. As to RPA-9, the Petitioners responded by noting that no financial
projections exists for future business, but the company continues to consider all options. From
this, the Ratepayer Advocate infers that the Petitioners have projections, but refuse to provide
them. As such, the Ratepayer Advocate believes that the Petitioners are in violation of the prior
Order and sanctions should be imposed.

The Petitioners, in their response of December 19, 2005, note that the Board directed the
disclosure based upon the availability of information. The Petitioners note, however, that the
information is available in exactly the format provided; this report is the same one provided to
the Board and reflects the only format in which the information is currently available.
Development of the specific information that the Ratepayer Advocate seems to believe is
responsive would take hundreds of man-hours, and would thus be overly burdensome.
Likewise, as to RPA-9, the Petitioners are looking to leave the UNE-P market and as such have
looked into sale to a third party. Thus, no projections have been developed, and the Petitioners



should not, in their estimation, be required to develop such simply because the Ratepayer
Advocate believes that it should exist. Finally, Petitioners once again note the burdensome
nature of discovery propounded upon them by the Ratepayer Advocate and the good faith in
which they have attempted to comply with this and all discovery matters. As such, and in light of
the Ratepayer Advocate’s misunderstanding of the nature of available information, the
Petitioners believe that the motion for sanctions should be denied.

The Ratepayer Advocate, on December 20, 2005, filed a reply, claiming that the absence of an
affidavit is of significance and that the Petitioners are continuing to require a overly burdensome
standard of relevance prior to providing discovery. The Ratepayer Advocate claims that the
CLEC spin-off is relevant and that any information on it is relevant, and that the Petitioners have
defined “projections” too narrowly, as it is “difficult to believe” that the data the Ratepayer
Advocate seeks does not exist. Furthermore, the failure of the Petitioners to raise concerns
about their ability to comply with the Order is evidence of bad faith and serves as a foundation
for sanctions. Thus, the Ratepayer Advocate reasserts its request for sanctions.

DISCUSSION

Discovery before an agency such as the Board is controlied by the Uniform Administrative
Procedure Rules, specifically N.J.A.C. 1:1-10.1 et seq. The purpose of discovery, as provided
by N.J.A.C. 1:1-10.1, is to provide litigants access to “facts which tend to support or undermine
their position or that of their adversary.” Likewise, discovery is appropriate “if the information
sought appears reasonably calculated to lead to the discovery of admissible evidence,” N.J.A.C.
1:1-10.1(b), and the test for the judge in reviewing a discovery motion requires the judge to
“weigh the specific need for the information, the extent to which the information is within the
control of the party and matters of expense, privilege, trade secret and oppressiveness,”
N.J.A.C. 1:1-10.1(c). Thus, the Ratepayer Advocate is correct in its assertion as to the
fundamental nature of discovery and that the overall nature of the review includes, but is not
limited to, consideration of the impacts listed in N.J.S.A. 48:2-51.1.

Within that framework, | HEREBY FIND as follows:

The direction to the Petitioners to provide the information requested in RPA-8 and RPA-9 was
predicated upon a belief that the information existed in a readily accessible manner. The
Petitioners now claim that it is not, and have provided what information they can without the
burden becoming oppressive. | FIND this sufficient. Petitioners should not, as a default, be
required to develop forms and formats of information that do not otherwise exist within the
company. | FURTHER FIND that the statement of the Company is sufficient in this matter, and
that an affidavit or other sworn statement is not necessary at this time and in this circumstance.
The Board continues to have jurisdiction over the Petitioners, and will treat any deliberate
misstatement to the Board, in this or any other circumstance, in an appropriate and proper
fashion. The Petitioners have indicated to the Ratepayer Advocate and the Board that the
information does not exist; and in the absence of evidence to the contrary, | take them at their
word.

Furthermore, | call upon both parties to continue to litigate this matter with a level of cooperation
that has traditionally been the hallmark of administrative proceedings such as this. The time
and energy of all parties, including the Board, would be better spent considering the issues and
not devoting time and resources to multiple disputes over discovery. in that spirit, sanctions are
unnecessary and will not be imposed.
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Accordingly, based upon the above, | HEREBY ORDER that this motion is DENIED.

This provisional ruling is subject to ratification or other alteration by the Board as it deems
appropriate during the proceedings in this matter.

DATED: [/ —4 — O)
/ LI BY:
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